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I. MEDICAL INFORMATION
1. State of the Art Knowledge of Acquired Immunodeficiency Syndrome
(AIDS)
A. AIDS Virus and Its Detection
1. Human Immunodeficiency Virus ("HIV") retrovirus accepted as
primary cause of AIDS.
2. Presence of HIV antibody in serum reasonable proof of past or
present infection with AIDS virus.
3. See Council on Scientific Affairs, Status Report on the Acquired
Immunodeficiency Syndrome: Human T-Cell Lymphotropic Virus
Type III Testing, 254 J.A.M.A. 1342 (1985).
B. Case Definition and Epidemiology
1. AIDS
a. AIDS is only form of HIV infection reported nationally.
b. As of 2/28/89, 88,096 cases reported with 1,440 children under
age 13; 51,310 deaths attributed to AIDS.
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c. Original case finding definition of diminished cell mediated
immunity; presence of certain opportunistic infections, and
malignancies such as Kaposi's Sarcoma refined in 6/85 and ex-
panded in 9/87. See Revision of Case Definition ofAcquired Im-
munodeficiency Syndrome for National Reporting - United
States, 254 J.A.M.A. 599 (1985); Revision of the CDC
Surveillance Case Definition for Acquired Immunodeficiency
Syndrome, 36 MORBIDITY & MORTALITY WEEKLY REPORT No. 15
(Aug. 14, 1987) [hereinafter M.M.W.R.]; Update: Acquired Im-
munodeficiency Syndrome - United States, 1981-89, 261
J.A.M.A. 2609 (1989).
d. 5 - 20% with HIV infection convert to AIDS over 5 year period.
e. Average life expectancy 18-24 months; 10/87 CDC study sug-
gests up to 98% of victims die less than 3 years after diagnosis.
f. See Human Immunodeficiency Virus Infection in the United
States, 259 J.A.M.A. 478 (1988); Quarterly Report to the
Domestic Policy Council on the Prevalence and Rate of Spread
of HIV and AIDS in the United States, 259 J.A.M.A. 2657
(1988).
g. 1,260 confirmed AIDS cases; 20 children under age 13; 715
deaths in Ohio residents as of April 3, 1989; Ohio reporting
since 1981. Epidemiology Department, Ohio Department of
Health; reportable disease under OHIO ADMIN. CODE
§ 3701-3-02 (1980).
h. Burke, Brandt, Redfield, Lee, Thorn, Beltz & Hung, Human
Immunodeficiency Virus Infections Among Civilian Applicants
for United States Military Service, October 1985 to March
1986/Demographic Factors Associated with Seropositivity, 317
NEW ENG. J.MED. 131 (1987); prevalence of HIV antibodies
among applicants for service was 1.5 per 1000; Trends in
Human Immunodeficiency Virus Infection Among Civilian Ap-
plicants for Military Service - United States, October, 1985 [to]
March, 1988, 260 J.A.M.A. 3113 (1988): Sero-prevalence rates
based on six-month intervals decreased from 1.5 to 1.2 per 1,000
applicants; McNeil, Brundage, Wann, Burke, Miller & The
Walter Reed Retrovirus Research Group, Direct Measurement
of Human Immunodeficiency Virus Seroconversions in a Serial-
ly Tested Population of Young Adults in the United States
Army, October 1985 to October 1989, 320 NEW ENG. J. MED 1581
(1989); incidence of HIV infection approximately 0.77 per 1000
persons per year.
i. See AIDS Due to HIV-2 Infection - New Jersey, 259 J.A.M.A.
969 (1988) for AIDS due to HIV-2 infection; first U.S. case
diagnosed in December, 1987.
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2. ARC (AIDS Related Complex)
a. Clinical and laboratory syndrome characterized by conditions
clinically associated with immunosuppression such as enlarged
lymph nodes, oral thrush, weight loss and unexplained
diarrhea.
b. 10 - 20% with HIV infection develop ARC.
c. ARC is reportable in Ohio under OIo ADMIN. CODE,
§ 3701-3-02 (1980).
3. Seropositive
a. Without clinical symptoms; individual has been exposed to the
AIDS virus as evidenced by a positive test for antibodies to the
HIV virus.
b. Estimated 50-100 seropositives per AIDS case approximates
1-2 million with HIV antibodies in the U.S. See Curran, The
Epidemiology of AIDS: Current Status and Future Prospects,
229 SCIENCE 1352, 1354 (1985).
4. 1991 Public Health Service Predictions
a. 145,000 will require medical care for AIDS; 54,000 will die;
74,000 will contract AIDS.
b. 270,000 cumulative total with 179,000 deaths.
c. See Coolfont Report: A PHS Plan for Prevention and Control
of AIDS and the AIDS Virus, 101 PuB. HEALTH REP. 341,343-45
(1986).
C. Detection/Testing
1. ELISA Test (Enzyme-Linked Immunosorbent Assay) developed to
screen blood and blood products for AIDS contamination. (Available
for use in 1984).
2. Diagnosis of HIV exposure in individuals: ELISA test positive on
two (2) separate testings usually within 72 hours; confirmed by
Western blot assay; same blood sample for all three tests; estimated
cost at $60-$80.
3. Significance of seropositive test: individual has been infected with
AIDS virus at some time, but should be viewed continuously
infectious.
4. See Update: Serological Testing for Antibody to Human Im-
munodeficiency Virus, 259 J.A.M.A. 653 (1988); Schwartz, Dans
& Kinosian, Human Immunodeficiency Virus Test Evaluation, Per-
formance, and Use Proposals to Make Tests Better, 259 J.A.M.A.
2574 (1988) (for test evaluation, performance and use); Serologic
Diagnosis of Human Immunodeficiency Virus Infection by Western
Blot Testing, 260 J.A.M.A. 674 (1988); Imagawa, Lee, Wolinsky,
Sano, Morales, Kwok, Sninsky, Nishanian, Giorgi, Fahey, Dudley,
Visscher & Detels, Human Immunodeficiency Virus Type 1 in
Homosexual Men Who Remain Seronegative For Prolonged Periods,
320 NEw ENG. J. MED. 1458 (1989); Haseltine, Silent HIV Infec-
tions, 320 NEw ENG. J. MED. 1487 (1989) (Editorial).
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D. High Risk Groups For Acquiring Infection With HIV
1. Homosexual and bisexual men (62% of cases).
2. Heterosexual intravenous drug abusers (19% of cases).
3. Homosexual or bisexual men who have used drugs (7% of cases).
4. Persons transfused with contaminated blood or blood products (3%
of cases).
5. Individuals with hemophilia (1% of cases).
6. Heterosexual sex partners of persons with HIV infection (4% of
cases).
7. Undetermined (4% of cases).
8. Pediatric cases (1% of cases).
9. Distribution of AIDS Cases, By Racial/Ethnic Group and Exposure
Category - United States, June 1, 1981 [to] July 4, 1988, 261
J.A.M.A. 201 (1989); Hahn, Onorato, Jones & Dougherty,
Prevalence of HIV Infection Among Intravenous Drug Users in the
United States, 261 J.A.M.A. 2677 (1989).
E. Methods of Transmission of HIV
1. Sexual contact.
2. Parenteral (not through the digestive system) exposure to infected
blood or blood components.
3. Perinatal transmission from mother to neonate or through breast
feeding; Blanche, et al., A Prospective Study of Infants Born to
Women Seropositive for Human Immunodeficiency Virus Type 1,
320 NEW ENG. J. MED. 1643 (1989).
4. Apparent Transmission of Human T-Lymphotropic Virus Type
III/Lymphadenopathy - Associated Virus from a Child to a Mother
Providing Health Care, 35 M.M.W.R. 76 (Feb. 7, 1986).
5. Human Immunodeficiency Virus Infection Transmitted from an
Organ Donor Screened for HIV Antibody - North Carolina, 36
M.M.W.R. 306 (May 29, 1987).
6. See Friedland & Klein, Transmission of Human Immunodeficien-
cy Virus, 317 NEW ENG. J. MED. 1125 (1987); Lifson, Do Alternative
Modes of Transmission of Human Immunodeficiency Virus Exist?
A Review, 259 J.A.M.A. 1353 (1988).
7. 10/6/88 CDC report of first case of AIDS contracted through a
transplant in a patient who received a bone graft in November,
1984.
F. Isolation of HIV Virus
Isolation from blood, semen, saliva, tears, breast milk, cervical secre-
tions, cerebrospinal fluid and urine, but epidemiological evidence im-
plicates only blood, semen and cervical secretions in transmission.
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2. Current Studies of Risks of Nosocomial (Hospital Acquired) Infection
with HIV Virus in Health Care Workers (HCWs).
A. Of 1,758 HCWs tested for HIV antibodies, 26 (1.5) were seropositive,
and all but three (3) belonged to groups recognized as high risk for
AIDS; See Update: Acquired Immunodeficiency Syndrome in San Fran-
cisco Cohort Study, 1978-85, 34 M.M.W.R. 575 (Sept. 27, 1985).
B. 85 HCWs in Mass. and N.Y. with exposure to HIV infected patients
over 1-3 years; no seroconversions. See Hirsch, Risk of Noscomial In-
fection with Human T-Cell Lymphotropic Virus III (HTL V-III), 312 NEW
ENG. J. MED. 1 (1985).
C. 300 HCWs in San Francisco General Hospital with an average four
years (4) exposure to HIV infected patients; all negative except 14 male
homosexual workers. See Sande, Transmission of AIDS: The Case
Against Casual Contagion, 314 NEW ENG. J. MED. 380 (1986).
D. 938 HCWs with 451 exposures to blood or serum of HIV patients; two
seropositive with parenteral exposure. See McCray, Occupational Risk
of the Acquired Immunodeficiency Syndrome Among Health Care
Workers, 314 NEW ENG. J. MED. 1127 (1986).
E. 2,492 personnel in Kinshasa, Zaire Hospital. Medical, administrative
and manual workers with similar seropositivity; not associated with
any measurement of patient, blood or needle contact. See Mann, Fran-
cis, Quinn, Bila, Asila, Bosenge, Nzilambi, Jansegers, Piot, Ruti & Cur-
ran, HIV Seroprevalence Among Hospital Workers in Kinshasa, Zaire:
Lack of Association with Occupational Exposure, 256 J.A.M.A. 3099
(1986).
F. Reports of seroconversion following accidental needlestick with blood
from HIV infected patient. See Needlestick Transmission of HTL V-Ill
from a Patient Infected in Africa, ii LANCET 1376 (1984); Oksenhendler,
HIV Infection with Seroconversion After a Superficial Needlestick In-
jury to the Finger, 315 NEW ENG. J. MED. 582 (1986); Stricof & Morse,
HTLV-Ill/LAV Seroconversion Following a Deep Intramuscular
Needlestick Injury, 314 NEW ENG. J. MED. 1115 (1986).
G. 3 HCWs seropositive following non-needlestick exposures to blood of
HIV infected patients. See Update: Human Immunodeficiency Virus
Infections in Health-Care Workers Exposed to Blood of Infected Patients,
36 M.M.W.R. 285 (May 22, 1987).
H. 2 reported cases of laboratory workers with HIV virus: worker cut
finger while cleaning a special centrifuge used to produce concentrated
solution of HIV virus; worker growing virus in large amount and con-
centration. Gottfried, Acquired Immunodeficiency Syndrome and the
Clinical Laboratory Worker, 111 ARCH. PATHOL. LAB. MED. 1024 (1987);
see also Recommendations for Prevention of HIV Transmission in
Health-Care Settings, 36 M.M.W.R. No. 2S (Aug. 21, 1987).
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I. For identification of characteristics of devices causing needlestick in-
juries, see Jagger, Hunt, Brand-Elnagger & Pearson, Rates of Needle-
Stick Injury Caused by Various Devices in a University Hospital, 319
NEW ENG. J. MED. 284 (1988); Needle-Stick Injury, 320 NEW ENG. J.
MED. 316 (1989) (Letters to the Editor); Thurn, Willenbring & Crossley,
Needlestick Injuries and Needle Disposal In Minnesota Physicians' Of-
fices, AM. J. MED. (May, 1989).
J. For CDC Update on AIDS and HIV infection in HCWs; as of March
14, 1988 a total of 2,586 of 55,315 adults with AIDS report health care
or clinical laboratory setting for employment; 95% classified into known
transmission categories. See AIDS and HIV Update: Acquired Im-
munodeficiency Syndrome and Human Immunodeficiency Virus Infec-
tion Among Health-Care Workers, 259 J.A.M.A. 2817 (1988).
K. For report of national surveillance program on blood/body fluid ex-
posure, see Marcus and the CDC Cooperative Needlestick Surveillance
Group, Surveillance of Healthcare Workers Exposed to Blood From Pa-
tients Infected With the Human Immunodeficiency Virus, 319 NEw ENG.
J. MED. 118 (1988); N'Galy, Ryder, Bila, et al., Human Immunodefi-
ciency Virus Infection Among Employees in an African Hospital, 319
NEW ENG. J. MED. 1123 (1988).
3. Current Studies of Household Contact
A. Study of family members of AIDS patients including extent to which
they hugged and kissed AIDS patients and shared toothbrushes, drink-
ing glasses, beds, towels, toilets; risk of AIDS transmission extremely
unlikely. See Friedland, Saltzman, Rogers, Kahl, Lesser, Mayers &
Klein, Lack of Transmission of HTL V-IIILAV Infections to Household
Contacts of Patients with AIDS-related Complex with Oral Candidiasis,
314 NEW ENG. J. MED. 344 (1986).
B. Transmission of HIV infection among spouses of patients with AIDS
or ARC. See Redfield, Frequent Transmission of HTLV-Ill Among
Spouses of Patients with AIDS-related Complex and AIDS, 253 J.A.M.A.
1571 (1985). For risk of HIV transmission from heterosexual adults
with transfusion-associated infections, see Peterman, Stoneburner,
Allen, Jaffe & Curan, Risk of Human Immunodeficiency Virus
Transmission from Heterosexual Adults with Transfusion-Associated
Infections, 259 J.A.M.A. 55 (1988).
C. Study of household contacts of AIDS patients in Kinswasa, Zaire; HIV
in spouses only. See Mann, Prevalence of HTL V-III/LA V in Household
Contacts of Patients with Confirmed AIDS and Controls in Kinshasa,
Zaire, 256 J.A.M.A. 721 (1986).
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D. HIV infection in sexual partners of hemophiliac men. See HIV Infec-
tion and Pregnancies in Sexual Partners of HIV-Seropositive
Hemophiliac Men - United States, 36 M.M.W.R. 593 (Sept. 4, 1987). For
HIV testing of household contacts and sexual partners, see Bretter,
Forsberg, Levine, Andrews, Buker & Sullivan, Human Immunodefi-
ciency Virus Isolation Studies and Antibody Testing Household Con-
tacts and Sexual Partners of Persons with Hemophilia, 148 ARCH. IN-
TERN. MED. 1299 (1988).
4. Centers for Disease Control ("CDC") Recommendations for Preventing
Transmission of Infections with HIV Virus
A. Precautions for Clinical and Laboratory Staff
1. See Acquired Immune Deficiency Syndrome (AIDS) Precautions for
Clinical and Laboratory Staffs, 31 M.M.W.R. 577 (Nov. 5, 1982).
2. Use of gloves, gowns, handwashing, specimen warning labels and
disposal of soiled articles and needles.
3. Handsfield, Cummings & Swensor, Prevalence of Antibody to Human
Immunodeficiency Virus and Hepatitis B Surface Antigen in Blood
Samples Submitted to a Hospital Laboratory: Implications for Handl-
ing Specimens, 258 J.A.M.A. 3395 (1987).
B. Precautions for Health Care Workers and Allied Professionals: Den-
tal Personnel and Persons Performing Necropsies or Providing Morti-
cians' Services
1. See Acquired Immunodeficiency Syndrome (AIDS): Precautions for
Health-Care Workers and Allied Professionals, 32 M.M.W.R. 450
(Sept. 2, 1983); Ratzan & Schneiderman, AIDS, Autopsies, and
Abandonment, 260 J.A.M.A. 3466 (1988); Wilkes, et al., Autopsy
Patterns in Patients Dying ofAcquired Immunodeficiency Syndrome
in New York City, 112 ARCH. PATHOL. LAB. MED. 1221 (1988),
abstracted in, 261 J.A.M.A. 2966 (1989).
C. Recommendations for Prevention of HIV in the Workplace
1. See Summary: Recommendations for Preventing Transmission of
Infection with Human T-Lymphotropic Virus Type III/Lymphadeno-
pathy-Associated Virus in the Workplace, 34 M.W.W.R. 681 (Nov.
15, 1985).
2. CDC recommendations; transmission from patient to HCW:
a. Needles, scalpel blades, other sharp instruments handled with
extraordinary care.
b. Disposal of all sharp items in puncture-resistant containers
located as close as possible to area of use; no manipulation of
needles by hand such as recapping.
c. Use of infectious disease precautions when possibility of ex-
posure to blood or other body fluids (gloves, gowns, masks, eye
coverings as appropriate).
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d. Use of disposable airway equipment and resuscitation bags
located in areas where need is predictable.
e. Pregnant HCWs should be especially familiar with precautions
to prevent transmission. (Also concern about cytomegalovirus
("CMV") which can cause birth defects).
f. Ongoing education of all HCWs (including students) as to AIDS
transmission and prevention.
3. For a health care worker with parenteral or mucous membrane
exposure to blood or other body fluids, assess source patient to
determine the likelihood of HIV infection. Update: Human Im-
munodeficiency Virus Infections in Health-Care Workers Exposed
to Blood of Infected Patients, 36 M.M.W.R. 285,288 (May 22, 1987);
Recommendations for Prevention of HIV Transmission in Health-
Care Settings, 36 M.M.W.R. No. 2S (Aug. 21, 1987).
4. CDC Recommendations: Transmission From HCWs to Patients
a. Risk where high degree of trauma to patient would provide a
portal of entry of AIDS virus and access of blood or serous fluid
from the infected HCW to the open tissue of a patient.
b. Wear gloves for direct contact with mucous membranes or non-
intact skin of all patients.
c. Workers with exudative lesions or weeping dermatitis should
refrain from all direct patient care and handling of patient care
equipment until condition resolves. Items b and c to be followed
by all HCWs.
d. If patient is exposed to blood or other body fluids of a health
care worker, inform patient.
e. Testing of all HCWs who do not perform invasive procedures
not recommended. See 8/87 CDC recommendations for update.
f. HCW with AIDS should be counseled about potential risk
associated with caring for patients with transmissible infec-
tions; consider changes in work assignments.
5. Sterilization, Disinfection, Housekeeping and Waste Disposal to
Prevent Transmission of HIV
a. Sterilization and disinfection procedures currently recom-
mended for health care and dental facilities are adequate to
sterilize or disinfect instruments, devices or other items con-
taminated. with the blood or body fluids from persons infected
with AIDS virus.
b. A 1/10 dilution of common household bleach (sodium
hypochlorite) will destroy the virus; approximately 1-1/2 cups
bleach per gallon of water.
c. See Resnick, et al., Stability and Inactivation of HTL V-III/LA V
Under Clinical and Laboratory Environments, 255 J.A.M.A.
1887 (1986).
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6. Considerations Relevant to Other Workers
a. Personal service workers such as hairdressers, barbers and
manicurists should be educated about the transmission of
blood-borne infections including AIDS and hepatitis B virus.
b. Food service workers should follow recommended standards
and practices of good personal hygiene and food sanitation and
exercise care to avoid injuries to hands when preparing food.
A food service worker infected with the AIDS virus does not
need to be restricted from work unless he evidences other in-
fection or illness for which any food service worker should also
be restricted.
c. For other workers sharing the same work environment, there
is no known risk of transmission to co-workers, clients or con-
sumers in settings such as offices, schools, factories or construc-
tion sites.
D. Recommendations for Preventing HIV Transmission During Invasive
Procedures, 35 M.M.W.R. 221 (Apr. 11, 1986).
1. For HCWs with contact with tissues/mucous membranes perform-
ing/assisting in operative, obstetric or dental invasive procedures.
2. Operative procedures include surgical entry into tissues, cavities
or organs or repair of traumatic injuries in operating, delivery,
emergency or outpatient department.
3. Use of gloves for touching mucous membranes and non-intact skin;
other appropriate barriers such as masks, eye coverings and gowns
if aerosolization or splash is likely.
4. Prevent injuries to hands caused by needles, scalpels, and other
sharp instruments.
5. HCWs with exudative lesions or weeping dermatitis should NOT
perform or assist.
6. Routine serological testing not recommended for HCWs or patients.
E. Recommended Infection Control Practices for Dentistry, 35 M.M.W.R.
237 (Apr. 18, 1986).
1. See Klein, Phelan, Freeman, Schable, Friedland, Trieger &
Steigbigel, Low Occupational Risk of Human-Immunodeficiency
Virus Infection Among Dental Professionals, 318 NEw ENG. J. MED.
86 (1988); see also Neiburger, Dentists and the Risk of HIV, 319
NEW ENG. J. MED. 112 (1988); Sieu & Grunninger, Screening Den-
tists for HIV and Hepatitis B, 318 NEW ENG. J. MED. 1400 (1988)
(Letters to the Editor).
F. Recommendations for Providing Dialysis Treatment for Patients In-
fected With HIV Virus, 35 M.M.W.R. 376 (1986).
G. Additional Recommendations to Reduce Sexual and Drug Abuse
Related Transmission of HIV Virus, 35 M.M.W.R. 152 (Mar. 14, 1986).
H. See Diagnosis and Management of Mycobacterial Infection (TB) and
Disease in Persons With HIV Infection, 35 M.M.W.R. 448 (July 18,
1986).
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I. Public Health Service Guidelines for Counseling and Antibody Testing
to Prevent HIV Infection and AIDS, 36 M.M.W.R. 509 (Aug. 14, 1987).
1. Public health considerations for testing, including counseling pre-
and post-testing; confidentiality of personal information;
understanding that person may decline to be tested without being
denied health care or other services except where testing is re-
quired by law (blood and organ donors, prisoners, immigrants).
2. Recommendations for:
a. Persons with sexually transmitted disease.
b. I.V. drug abuser (routine testing with treatment).
c. Persons who consider themselves at risk.
d. Women of childbearing age with identified risks for HIV
infection.
e. Persons planning marriage. See Clearly, Barry, Mayer, Brandt,
Gostin & Fineberg, Compulsory Premarital Screening For HIV:
Technical and Public Health Considerations, 258 J.A.M.A.
1757 (1987); see also Office of the Attorney General of Louisi-
ana, 88 Op. Att'y Gen. 134 (Apr. 18, 1988) (available on Lexis,
States Library, La. Ag. file). Louisiana Attorney General main-
tains confidentiality for HIV tests required for marriage; Tur-
nolk & Kelly, Mandatory Premarital Testing for Human Im-
munodeficiency Virus; The Illinois Experience, 261 J.A.M.A.
3415 (1989); Joseph, Premarital AIDS Testing: Public Policy
Abandoned at the Altar, 261 J.A.M.A. 3456 (1989).
f. Persons undergoing medical evaluation and treatment as a
diagnostic tool for evaluating patients with clinical
signs/symptoms.
g. Persons admitted to hospitals for purposes of periodic deter-
mination of prevalence of HIV infection in age groups at
greatest risk for infection.
h. Persons in correctional facilities.
i. Prostitutes.
3. Partner notification/contact tracing: Physicians and Health Depart-
ment personnel should use confidential procedures to assure part-
ners are notified if a person is unwilling to notify partners or it
cannot be assured partners will seek counseling.
4. See Bayer, Levine & Wolf, HIV Antibody Screening: An Ethical
Framework for Evaluating Proposed Programs, 256 J.A.M.A. 1768
(1986); Hull, et.al., Comparison of HIV-Antibody Prevalence in Pa-
tients Consenting to and Declining HIV-Antibody Testing in an
STD Clinic, 260 J.A.M.A. 935 (1988); Levine & Nolan, Counsel-
ing and Antibody Testing to Prevent HIV Infection, 261 J.A.M.A.
2501 (1989) (Letter to the Editor); Magura, Grossman, Lipton,
Amann, Koger & Gehan, Correlates of Participation in AIDS
Education and HIV Antibody Testing by Methadone Patients, 104
PuB. HEALTH REP. 231 (May/June 1989); Rhame & Maki, The Cases
For Wider Use of Testing for HIV Infection, 320 N. ENG. J. MED.
1248 (1989).
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J. Recommendations for Prevention of HIV Transmission in Healthcare
Settings, 36 M.M.W.R. No. 25 (Aug. 21, 1987).
1. Use of Universal Precautions for all patients:
a. Appropriate barrier precautions: gloves for all blood, body fluid,
mucous membrane and non-intact skin exposure (masks, pro-
tective eyewear, gowns and aprons as needed).
b. Handwashing.
c. Needle, scalpel, sharp instrument procedure.
d. For emergency resuscitation have available mouthpieces,
resuscitation bags, etc.
e. All HCWs with exudative lesions or weeping dermatitis should
refrain from all direct patient care/handling patient care
equipment.
f. Pregnant workers strictly adhere to precautions.
2. Precautions for invasive procedures, dentistry, autopsies and mor-
ticians' services, dialysis, laboratories. Bessinger, Preventing
Transmission of Human Immunodeficiency Virus During Opera-
tions, 167 SURG. GYNECOL. OBSTET. 287 (1988).
3. Environmental considerations/recommendations for sterilization
and disinfection, housekeeping, cleaning and decontaminating
spills of blood or other body fluids, laundry, infective waste.
4. Implementation of precautions/employers with policies for:
a. Initial orientation and continuing education of all HCWs about
AIDS. See Wertz, Sorenson, Liebling, Kessler, & Heeren,
Knowledge and Attitudes of AIDS Health Care Providers Before
and After Education Programs, 102 PUB. HEALTH REP. 248
(1987).
b. Provision of necessary equipment/supplies.
c. Monitoring adherence to use of protective measures.
5. Testing of patients for:
a. Management of parenteral/mucous membrane exposures of
HCWs.
b. Patient diagnosis and management.
c. Counseling and serologic testing to control HIV transmission
in the community.
d. Test of individual patients on agreement between patient and
physicians.
e. Testing programs for patients decided by physicians and in-
dividual institutions. Henry, Maki & Crossley, Analysis of the
Use of HIV Antibody Testing in a Minnesota Hospital, 259
J.A.M.A. 229 (1988); Sherer, Physician Use of the HIV Antibody
Test: The Need for Consent, Counseling, Confidentiality and
Caution, 259 J.A.M.A. 264 (1988); Office of the Attorney
General of South Carolina, slip op. (Oct. 15, 1987) (available
on WESTLAW database SC-AG) (S.C. Attorney General unable
to determine legality of mandatory testing of hospital admit-
tees); Hagen, Meyer & Pauker, Routine Preoperative Screen
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ing for HIV Does the Risk to the Surgeon Outweigh the Risk
to the Patient? 259 J.A.M.A. 1357 (1988); Weiner, Letters:
Routine Preoperative Screening for HIV, 260 J.A.M.A. 179
(1988) (Letters to the Editor).
6. Testing HCWs:
Routine testing of HCWs performing invasive procedures to pre-
vent HIV transmission cannot be assessed.
7. Management of exposures:
a. Identification and testing of source patient with accompany-
ing guidelines.
b. Serologic testing should be available to all HCWs who are con-
cerned that they may have been infected with HIV.
8. See Committee on Infections, American Hosp. Ass'n Statement on
Employee Protection for Blood-Borne Disease (June 18, 1987) (recom-
mends universal precautions for all blood and body fluid exposures as
representing best means of protection of health care personnel rather
than routine HIV testing of all hospital patients. See BIBLIOGRAPHY No.
51.
K. Centers for Disease Control, Update: Universal Precautions for Preven-
tion of Transmission of Human Immunodeficiency Virus, Hepatitis B
Virus, and Other Bloodborne Pathogens in Health Care Settings, 37
M.M.W.R. 337 (June 24, 1988). Universal precautions apply to blood,
and other body fluids containing visible blood, semen, vaginal secre-
tions and fluids including cerebrospinal fluid, synovial fluid, pleural
fluid, peritoneal fluid, pericardial fluid, and amniotic fluid. Universal
precautions do not apply to feces, nasal secretions, sputum, tears, urine,
and vomitus unless they contain visible blood. Although institutions
may judge that routine gloving for all phlebotomies is not necessary,
"gloves should always be available to health care workers who wish
to use them for phlebotomy." Id.
L. Transmission from Tears
See Centers for Disease Control, Recommendations for Preventing
Possible Transmission of Human T-Lymphotropic Virus Type
IlI/Lymphadenopathy-Associated Virus from Tears, 34 M.M.W.R. 533
(Aug. 30, 1985).
M. Heterosexual Transmission of HIV
See Centers for Disease Control, Heterosexual Transmission of Human
T-Lymphotropic Virus Type III/Lymphadenopathy-Associated Virus, 34
M.M.W.R. 561 (Sept. 20, 1985).
N. Prevention of Perinatal Transmission of HIV
See Centers for Disease Control, Recommendations for Assisting in the
Prevention of Perinatal Transmission of Human T-Lymphotropic Virus
Type III/Lymphadenopathy-Associated Virus and Acquired Im-
munodeficiency Syndrome, 34 M.M.W.R. 721 (Dec. 6, 1985).
0. Education and Foster Care of Children Infected With HIV
1. Consider the behavior, neurologic development and physical con-
dition of the child as well as expected type of interaction with others
in the setting.
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2. Most infected school-aged children should be allowed to attend
school and after-school day-care or be placed in a foster home in
an unrestricted setting.
3. Infected preschool children and some neurologically handicapped
children who lack control of their body secretions or who display
behavior such as biting, and those with uncoverable, oozing lesions,
are better placed in a more restricted environment until more is
known about AIDS transmission in these settings.
4. See Centers for Disease Control, Education and Foster Care of
Children Infected With Human T-Lymphotrophic Virus Type
III/Lymphadenopathy-Associated Virus, 34 M.M.W.R. 517 (Aug. 30,
1985); Ohio Schools Guidelines (Oct. 1987); American Academy of
Pediatrics, Committee on Infectious Diseases, Health Guidelines
for the Attendance in Daycare and Foster Care Settings of Children
with Infected Human Immunodeficiency Virus, 79 PEDIATRICS 466
(1987).
P. Information for Persons Who Have a Positive Test for HIV Antibody
See Peterman, Drotman & Curran, Epidemiology of the Acquired Im-
munodeficiency Syndrome (AIDS), 7 EPIDEMIOLOGIC REVIEWS 1, 15
(1985).
Q. Screening Donated Blood
1. Inform donors that their blood or plasma will be tested for HIV
antibody.
2. Donor informed if test is positive and may be placed on facility's
donor deferral list.
3. See Centers for Disease Control, Provisional Public Health Service
Inter-Agency Recommendations for Screening Donated Blood and
Plasma for Antibody to the Virus Causing Acquired Immunodefi-
ciency Syndrome, 34 M.M.W.R. 1 (Jan. 11, 1985); Petriccian & Ep-
stein, The Effect of the AIDS Epidemic on the Safety of the Nation's
Blood Supply, 103 PUB. HEALTH REP. 236 (1988); Menitove, The
Regional Blood Center Medical Director's Role in Transfusion Safe-
ty, 113 ARCH. PATHOL. LAB. MED. 292 (1989).
5. Cost Per AIDS Patient
A. The total lifetime cost of hospitalization per AIDS patient is approx-
imately $147,000; the cost for all AIDS patients has totaled $1.4 billion
for the last 6 years. For the first 10,000 AIDS victims, lost earnings
due to disability equal $189 million; $4.8 billion in potential earnings
are lost due to early death (90% of AIDS patients range in age from
20 to 49 years). See Hardy, Rauch, Echenberg, Morgan & Curran, The
Economic Impact of the First 10,000 Cases of Acquired Immunodefi-
ciency Syndrome in the United States, 255 J.A.M.A. 209 (1986).
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B. In Boston, the total lifetime costs of hospitalization equal $50,380. See
Seage, Landers, Barry, Groopman, Lamb & Epstein, Medical Care
Costs of AIDS in Massachusetts, 256 J.A.M.A. 3107 (1986).
A fewer number of hospital days in San Francisco results in costs of
$41,499. See Scitovsky, Cline & Lee, Medical Care Costs of Patients
with AIDS in San Francisco, 256 J.A.M.A. 3103 (1986).
C. See also Andrulis, Beers, Bentley & Gage, The Provision and Financ-
ing of Medical Care for AIDS Patients in U.S. Public and Private
Teaching Hospitals, 258 J.A.M.A. 1343 (1987); Arno, The Economic
Impact of AIDS, 258 J.A.M.A. 1376 (1987); Scitovsky & Rice, Estimates
of the Direct and Indirect Cost of Acquired Immunodeficiency Syndrome
in the United States, 1985, 1986, and 1991, 102 PuB. HEALTH REP. 5
(1987).
D. Hellinger, Forecasting the Personal Medical Care Costs of AIDS from
1988 through 1991, 103 PuB. HEALTH REP. 309 (1988). The personal
medical care costs of those diagnosed with acquired immunodeficien-
cy syndrome (AIDS) will increase to $4.5 billion in 1991. The lifetime
cost of treating an AIDS patient will increase from $57,000 in 1988
to $61,800 in 1991.
6. AIDS: HCWs and Public Perceptions and Attitudes
A. See Steiber, Health Workers with AIDS: Public Wants to Know, Hosp.,
July 5, 1987, at 71 (SRI Gallup Poll for Hosp.)
B. Physicians Increasingly Worried About AIDS Transmission Risk as
Residents Fret About AIDS Exposure, MEDICAL WORLD NEWS, Aug. 24,
1987, at 12.
C. Lubrano, A Killer Haunts Healers: Hospital Staffs Live With Fear of
AIDS, Cleveland Plain Dealer, Oct. 18, 1987, at 1, col. 1.
D. Zuger & Miles, Physicians, AIDS and Occupational Risk: Historic
Traditions and Ethical Obligations, 258 J.A.M.A. 1924 (1987).
E. Pellegrino, Altruism, Self-Interest and Medical Ethics, 258 J.A.M.A.
1939 (1987).
F. Health and Public Policy Committee, American College of Physicians
and the Infectious Diseases Society of America, Position Paper: Ac-
quired Immunodeficiency Syndrome, 108 ANN. INTERN. MED. 460 (1988).
G. Dawson, Cynamon & Fitti, AIDS Knowledge and Attitudes, ADvANCE
DATA, Nov. 19, 1987, at 1 (Provisional Data from the National Health
Interview Survey: United States August, 1987).
H. Stout, 40% of Americans Fear They Will Contract AIDS: A Poll In-
dicates, N.Y. Times, Nov. 29, 1987, at 26, col. 2.
I. Steiber, AIDS: Explosive Growth In Public Awareness, Hosp., Jan. 5,
1988, at 96 (SRI Gallup Poll for HosP.).
J. Wachter, Cooke, Hopewell & Luce, Attitudes of Medical Residents
Regarding Intensive Care for Patients with the Acquired Immunodefi-
ciency Syndrome, 148 ARCH. INTERN. MED. 149 (1988).
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K. Gerbert, Maguire, Badner, Altman & Stone, Why Fear Persists: Health
Care Professionals and AIDS, 260 J.A.M.A. 3481 (1988).
II. SETrn=GS
1. Employer Surveys
See Bibliography Nos. 47, 48, 58.
2. Workplace Discrimination: Federal Laws and Cases
A. Vocational Rehabilitation Act of 1973, 29 U.S.C. § 701 (amended 1978,
1986).
1. § 501 (29 U.S.C. § 791) applies to those hired/employed in Federal
programs.
2. § 503 (29 U.S.C. § 793) requires affirmative action by any private
party who receives a Federal department or agency contract in ex-
cess of $2500.
3. § 504 (29 U.S.C. § 794) requires nondiscrimination in programs
receiving Federal assistance. Notice of Proposed Rule Making; En-
forcement of Nondiscrimination on the Basis of Handicap in Pro-
grams and Activities Conducted by the U.S. Commission on Civil
Rights, 53 Fed. Reg. 22534 (1988) (to be codified at 45 C.F.R. pt.
707) (proposed June 16, 1988).
4. March 22, 1988 amendment of the Act applicable to § 503 and
§ 504: The term "individual with handicap" does not include a
person with "a currently contagious disease or infection and who,
by reason of such disease or infection, would constitute a direct
threat to the health and safety of other individuals or who, ....
is unable to perform the duties of the job." (Civil Rights Restora-
tion Act of 1987).
5. Definition of "handicapped person." 29 U.S.C. § 706(7)(BX1986):
a. Has a physical or mental impairment which substantially
limits one or more of such person's major life activities;
b. Has a record of such impairment, or
c. Is regarded as having such an impairment.
6. Regulations and cases seem to mandate reasonable accommoda-
tion by employer. See Nondiscrimination on the Basis of Handicap,
45 C.F.R. § 84.4 (1977).
7. Pre-employment physicals/testing must be job related.
8. Focus on present condition and ability to do job.
E. E. Black Limited v. Marshall, 497 F. Supp. 1088 (D. Hawaii 1980)
(individual with congenital back anomaly rejected as apprentice
carpenter; court rejected speculative risk of future injury and cost
as defenses).
9. Infectious disease as handicap under § 504.
a. Department of Justice Memorandum of June 23, 1986.
Application of § 504 of Act to persons with AIDS; concluded
discrimination based on disabling effects of AIDS may violate
§ 504, but statute does not restrict measures to prevent disease
spread.
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Seropositivity alone does not protect individual as handicapped
within meaning of Act.
b. Department of Justice Memorandum of September 27, 1988.
Section 504 of Act protects all person with HIV virus including
asymptomatic carriers.
c. Infectious Disease as Handicap Under § 504.
1. School Bd of Nassau County v. Arline, 480 U.S. 273 (1987)
(contagious disease may be a handicapping condition
under § 504 of the Rehab. Act).
2. Arline rejects Justice Department argument that
employer fear of contagion may be legitimate basis for
employer discrimination; employers actions must be
based on reasoned and sound judgments.
3. The Court's ruling did not require placement of teacher
with contagious tuberculosis in classroom nor did it bar
dismissal of an individual if individual poses significant
risk of transmitting infection in the workplace and the
risk cannot be eliminated by "reasonable accommoda-
tion."
4. Requires district court case by case determination and
findings of fact as to risk of contagion to determine if in-
dividual is "otherwise qualified" based on four criteria:
nature of the risk, duration of the risk, severity of the risk
and the probability that the disease will be transmitted
and cause varying degrees of harm. These factors are
outlined in Southeastern Community College v. Davis, 442
U.S. 397 (1979).
5. In a footnote, the Court specifically refused to address the
issue of an asymptomatic carrier of a disease such as
AIDS as being within the protection of the Act. However,
commentators and practitioners predict that if the issue
of asymptomatic carriers is presented, the Court will rule
as it did in Arline. Arline, 480 U.S. at 282, n.7.
*d. Doe v. Charlotte Memorial Hosp., HHS Office of Civil Rights,
Complaint No. 04-84-3096, decided August 5, 1986; filed pur-
suant to § 504 of the Rehabilitation Act of 1973, alleged
discrimination based on perception of handicap or disability.
- RN placed on indefinite medical leave without pay when
his physician, without nurse's knowledge or consent,
disclosed nurse had possible pre-AIDS condition (later did
develop AIDS).
- HHS Department of Civil Rights found that hospital
violated law by failing to allow complainant to return to
work after receiving evidence that it would be safe for pa-
tients to have contact with the nurse. See Finding of AIDS
Bias under § 504, HHS Civil Rights Director tells House
Panel, 153 Daily Lab. Rep. (BNA) A-3 (Aug. 8, 1986).
* All cases marked with an asterik are AIDS cases.
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*e. Leckelt v. Board of Comm'rs, No. 86-4235 (E.D. La. Mar. 15,
1989) complaint charged hospital with violating Federal Voca-
tional Rehabilitation Act; discrimination based on "perceived
disability."
- Former employee's friend and roommate admitted to
hospital for AIDS treatment in April, 1986. Day after pa-
tient transferred, hospital officials asked employee (li-
censed practical nurse) to take HIV test and submit results
to hospital.
- Employee repeatedly refused test; was not allowed to
return to job; fired April 29, 1986.
- Employee worked in E.R. and ICU and often performed pro-
cedures involving body fluids. Evidence presented that
employee failed to follow universal precautions; former pa-
tient testified he treated her when he had an unbandaged
open wound on his hand. Also evidence of failure to follow
hospital regulations regarding reporting infectious
diseases. District court upholds dismissal but did not reach
issue of appropriateness to demand that employee undergo
HIV testing.
*f. National Gay Rights Advocates filed complaint on September
11, 1986 with HHS Office of Civil Rights against Humana
Hospital in Orlando, Florida for violation of § 504 of Voca-
tional Rehabilitation Act based on "perceived handicap."
- A former employee's physician disclosed results of HIV test
to Humana Hospital. The hospital's infection control com-
mittee approved the employee's continued employment as
a surgical technician.
- However, Humana's Personnel Director offered employee
choice of resignation, termination or medical leave. The
employee selected medical leave and accused the hospital
of violating federal handicap law. See Charge of Bias Based
on AIDS Filed Against Florida Hospital, 185 Daily Lab.
Rep. (BNA) A-2 (Sept. 24, 1986).
*g. The Illinois ACLU filed a complaint against the Cook County
Board of Commissioners on August 5, 1987 on behalf of a
hocpital staff physician. The suit alleged a violation of the
Federal Vocational Rehabilitation Act and the 14th Amend-
ment of U.S. Constitution. The staff physician, who was af-
flicted with AIDS, was prohibited from performing certain in-
vasive procedures. He sought a preliminary and permanent in-
junction prohibiting restrictions on his duties and privileges
plus $500,000 compensatory damages and $500,000 punitive
damages from the Medical Director of the Hospital.
- County Commissioners barred physician from direct pa-
tient care on February 9, 1987. See Cook County Board
Votes to Limit Privileges of Doctor Who Has AIDS, 27 Dai-
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ly Lab. Rep. (BNA) A-9 (Feb. 11, 1987). Physician pursued
hospital's internal hearing process and was permitted to
provide direct patient care limited to non-invasive pro-
cedures. Medical Director given discretion to determine
"invasive procedures." Complaint alleged physician effec-
tively prohibited from providing direct patient care.
- Doe v. Cook County, No. 87 C 6888 (N.D. Ill. Feb. 24, 1988)
(consent decree between physician and hospital permitted
physician to perform certain procedures "approaching" in-
vasive ones if double gloving used. See Neurologist with
AIDS Reaches Agreement with Cook County Hospital on
Work Practices, 42 Daily Lab. Rep. (BNA) A-3 (Mar. 3,
1988).
*h. American Fed'n of Gov't Employees Local 1812 v. United States
Dept. of State, 662 F.Supp. 50 (D.D.C. 1987). Local 1812 was
denied a preliminary injunction on the basis of constitutional
claims or a claim under § 504 of the Vocational Rehabilita-
tion Act to block State Department expansion of employee
medical fitness program to include AIDS antibody testing for
overseas assignments. The court rejected the constitutional
claim because the tests were rationally related to fitness for
duty due to the risk of developing AIDS and the lack of ade-
quate medical care at foreign posts. Id at 53.
- The court further concluded that the Rehabilitation Act
was triggered because HIV carriers are perceived to be han-
dicapped under 29 U.S.C. § 706(7XBXi) but that these in-
dividuals were not otherwise qualified for foreign service
as required under the Act. Id. at 54.
*i. Chalk v. District Court, 840 F.2d 701 (9th Cir. 1988). Ninth Cir-
cuit Court of Appeals granted a preliminary injunction to per-
mit Vincent Chalk to return to former duties teaching hearing-
impaired children. The court determined that Chalk may be
handicapped due to AIDS and is likely to succeed on the merits
of his suit brought under § 504 of the Vocational Rehabilita-
tion Act of 1973. The court found "no evidence in the relevant
medical literature that demonstrates any appreciable risk of
transmitting the AIDS virus under the circumstances likely
to occur in the ordinary school setting." Id. at 707.
*j. Doe v. Centinela Hosp., 57 U.S.L.W. 2034 (C.D. Cal. June 30,
1988). After testing HIV positive, patient discharged from
residential alcohol and drug treatment program. Patient re-
jected alternative of outpatient care and claimed violation of
§ 504 of the Federal Vocational Rehabilitation Act. The court
determined that the hospital was subject to § 504 due to receipt
of Medicare payments. Doe was protected by § 504 because
hospital's refusal to treat was based on fear of contagion. First
case where a court definitely ruled that persons who test HIV
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positive but are otherwise asympotomatic are covered by the
federal statute. Settlement reached in which hospital agreed
to rescind policy of mandatory HIV testing prior to entry into
drug program and exclusion of HIV positive individuals from
program.
B. National Labor Relations Act § 157, 29 U.S.C.S. § 151 (Law. Co-op.
1975 and Supp. 1988).
1. Protects "concerted activity" of employees to withhold services in
protest of "terms and conditions of employment."
2. Collective Bargaining Agreement Grievance Procedure. § 159, 29
U.S.C.S. § 151 (Law. Co-op. 1975 and Supp. 1988).
C. Labor Management Relations Act of 1947, § 143, 29 U.S.C.S. § 151
(Law. Co-op. 1975 and Supp. 1988).
- Specific provision protecting employee's right to work stoppage
because of "good faith" belief of dangerous condition in the
workplace.
D. Occupational Safety & Health Act, 29 U.S.C. § 654 (1982).
1. Employer with general duty to provide safe workplace cannot
punish or discriminate against employees for exercise of rights
related to job safety and health hazards. Permitting AIDS infected
employee to continue work probably not "general duty" clause
violation given present medical knowledge.
2. On September 19, 1986, both the American Federation of State,
County & Municipal Employees and the Service Employees Inter-
national Union petitioned OSHA for emergency standards and per-
manent rule-making requiring employers to follow infection-control
procedures for blood-borne diseases including AIDS and hepatitis
B. The Federation of Nurses & Health Professionals introduced
a similar petition on February 3, 1987. See Reports of Exposure
to AIDS Virus Sparks Call for the Permanent Standards, 100 Dai-
ly Lab, Rep. (BNA) A-1 (May 27, 1987).
3. On July 23, 1987, OSHA Administrator John A. Pendergrass, in
testimony before House Government Operations Subcommittee on
Employment and Housing said OSHA will use combined programs
of education, inspections and enforcement of guidelines developed
by the Centers for Disease Control and OSHA to protect healthcare
workers from exposure to blood-borne diseases. Development of per-
manent rule on hazards posed by blood-borne diseases will take
18-24 months to complete. See OSHA Plans Education, Enforce-
ment of Guidelines to Protect Workers from Infectious Blood
Diseases, 141 Daily Lab. Rep. (BNA) A-11 (July 24, 1987).
4. See Joint Advisory Notice - Department of Labor & Department
HHS: HBV/HIV, 52 Fed. Reg. 41818 (Oct. 30, 1987); Occupational
Exposure to HBV and HIV; Advance Notice of Proposed Rulemak-
ing, 52 Fed. Reg. 45438 (Nov. 27, 1987). See also Protections Against
AIDS, Hepatitis Risks Outlined in Advisory to Health Care
Employers, 211 Daily Lab. Rep. (BNA) A-11 (Nov. 3, 1987); Expert
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Says HealthCare Workers' AIDS Risk is "Extremely Low," 216
Daily Lab. Rep. (BNA) A-11 (Nov. 10, 1987); OSHA Begins
Rulemaking on AIDS & Hepatitis B: Industry-wide Participation
Urged by Agency, 227 Daily Lab. Rep. (BNA) A-11 (Nov. 27, 1987);
Delay, High-Level Hesitation Marked OSHA Handling of AIDS
Rule, Senate Testimony Shows, 102 Daily Lab. Rep. (BNA) A-1
(May 26, 1988).
5. On April 6, 1988, OSHA cited Griffin Hospital in Derby, Connec-
ticut for failure to have effective training program on blood-borne
diseases and failure to provide employees with personal protective
equipment; a $5,770 fine is proposed as a penalty. The citation is
based on OSHA's general duty clause. See OSHA Cites Hospital
for Lack of Precautions on Worker Exposure to Bloodborne Diseases,
73 Daily Lab. Rep. (BNA) A-6 (Apr. 4, 1988); OSHA Cites Blood
Exposure Violations in Six California Healthcare Facilities, 230 Dai-
ly Lab. Rep. (BNA) A-7 (Nov. 30, 1988).
6. Office of Health Compliance Assistance, Enforcement Procedures
for Occupational Exposure to Hepatitis B Virus (HBV) and Human
Immunodeficiency Virus (HIV), OSHA Instruction CPL-2-2.44A
(Aug. 15, 1988). This OSHA Instruction was issued for the purpose
of enforcing the Department of Labor & Department of HHS Joint
Advisory Notice [52 Fed. Reg. 41818 Oct. 30, 1987]. Employers are
not normally required to report needlesticks on OSHA Form 200.
Phlebotomists may choose whether or not to wear gloves in cer-
tain circumstances.
7. See Department of Labor; OSHA-Occupational Exposure to Blood-
borne Pathogens: Proposed Rules and Notice of Hearing, 54 Fed.
Reg. 23042 (May 30, 1989). Chronicles events leading to proposed
standard for hepatitis B virus (HBV), human immunodeficiency
virus (HIV) and other bloodborne diseases; reviews 25 cases of HIV
infection associated with occupational exposure; OSHA estimates
average cost per facility to comply will be $1,379, with range of
$142 per facility for medical equipment repair to $33,035 per facili-
ty for hospitals; standard includes Centers for Disease Control
universal precautions, engineering and work practice controls, per-
sonal protective equipment, training and record keeping.
E. ERISA § 510, 29 U.S.C. § 1140 (1982).
1. May provide cause of action relative to discharge or discrimina-
tion for depriving employee of benefits employee is entitled to under
an employee benefit plan. See Graves v. Blue Cross, 688 F.Supp.
1045 (N.D. Cal. 1988). ERISA did not preempt employee afflicted
with AIDS from bringing suit which alleged that employer's health
insurer had mishandled his claims in violation of state law.
2. Folz v. Marriott Corp., 594 F.Supp. 1007 (W.D. Mo. 1984).
Kross v. Western Electric Co., 701 F.2d 1238 (7th Cir. 1983).
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F. Civil Rights Act of 1964, 42 U.S.C. § 2000(e) (1982).
1. Disparate impact theory utilized since approximately 75% of AIDS
victims in U.S. are men.
2. Diaz v. Pan American World Airways, 442 F.2d 385 (5th Cir.), cert.
denied, 404 U.S. 950 (1971).
G. 42 U.S.C. § 1983 (1976).
1. Discrimination against handicapped individuals as violation of due
process.
2. Gurmankin v. Costanzo, 626 F.2d 1115 (3d Cir. 1980), cert. denied,
450 U.S. 923 (1981).
H. Federal Legislation.
H.R. 5142 "AIDS Federal Policy Act" (combined H.R. 4557 (AIDS
Testing and Counseling), H.R. 4850 (AIDS Research) and H.R. 4843
(Abandoned Infants) ) was passed by Congress; floor amendment from
Rep. W. Dannemeyer (R-CA), to require HIV testing for all hospital
patients ages 15-50 who are scheduled for surgery, was defeated.
I. Fourth Amendment Protection Under U.S. Constitution.
*Glover v. Eastern Nebraska Community Office of Retardation, 686
F.Supp. 243 (D. Neb. 1988), affd, 867 F.2d 641 (8th Cir. 1989). Court
held that the Eastern Nebraska Human Services Agency's policy of
mandatory AIDS testing of employees who worked with mentally
retarded clients violated Fourth Amendment to U.S. Constitution
which protects "reasonable expectation of privacy in the personal in-
formation their body fluids contain." 686 F. Supp. at 250.
3. Workplace Discrimination: State and Local Laws and Cases
A. OHIO REV. CODE ANN. §§ 4112.01-4112.99 (Baldwin 1980 & Supp.
1988); Discrimination in Employment of the Handicapped, OHio AD-
MIN. CODE § 4112-5-08 (1980). See also Ohio Civil Rights Commision
policy statements.
1. OHio REV. CODE ANN. § 4112.01(AX13) (Baldwin 1980) defines
handicap as a "medically diagnosable, abnormal condition which
is expected to continue for a considerable length of time, whether
correctable or uncorrectable by good medical practice, which can
reasonably be expected to limit the person's functional ability, in-
cluding, but not limited to seeing, hearing, thinking, ambulating,
climbing, descending, lifting, grasping, sitting, rising, any related
function, or any limitation due to weakness and significantly
decreased endurance, so that he cannot perform routine living and
working Without significantly increased hardship and vulnerability
to what are considered the everyday obstacles and hazards en-
countered by the non-handicapped."
2. Omo REV. CODE ANN. § 4112.02 (Baldwin 1980) prohibits
discrimination in employment, public accommodations and
housing.
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3. Omo REV. CODE ANN. § 4112.02(L) (Baldwin 1980) does not require
employment of a handicapped person if employment would increase
occupational hazards affecting the handicapped person, co-workers,
the general public or the facility.
4. Ohio Civil Rights Commission ("OCRC") - Policy Statement of
June, 1987.
a. OCRC will consider a person afflicted with AIDS to be handi-
capped as defined by/protected under Ohio's Fair Employment
Practices Act.
b. OCRC defers to reasonable medical judgment of public health
officials, given state of medical knowledge concerning AIDS.
c. "With respect to testing for AIDS, employers are strongly cau-
tioned that mandatory testing or the use of the results of such
testing may violate Ohio's antidiscrimination laws. Significant-
ly, the CDC has issued guidelines which strongly argue against
the use of wholesale testing for employment or other purposes.
In general, therefore, employers must establish a business
necessity for testing or for the use of test results."
5. Duty of "Reasonable Accommodation."
a. Not required to incur more than minimal costs and minimal-
ly disruptive measures.
b. Examples: reduced work load, flextime, more frequent rest
breaks, allowing employee to work at home, allowing time off
for medical appointments, starting workday later, giving sick
leaves as necessary for treatment, and restructuring the job.
B. State AIDS Related Discrimination Complaints
- September, 1986 survey by National Gay Rights Advocates found
that 34 states willing to take AIDS discrimination complaints.
C. New York State Human Rights Commission
*1. People v. 49 West 12 Tenants Corp., No. 43604/83 (N.Y. Sup.Ct.
1983); suit by state of New York on behalf of tenant physician
threatened with eviction because of AIDS. New York law prohibits
discrimination of handicapped people in public accommodations.
Cronan v. New England Tele. Co., 179 Daily Lab. Rep. (BNA) D-1
(Sept. 16, 1986).
*2. Seitzman v. Hudson River Assoc, 126 A.D.2d 211, 513 N.Y.S.2d
148 (1987). A group of medical doctors obtained preliminary in-
junction against selling agent of a New York City cooperative for
reneging on contract to sell when it was learned that one of the
doctors would treat AIDS patients; a later decision held that
punitive damages are available in an action brought under the
state human rights law. Seitzman v. Hudson River Assoc-, N.Y.L.J.,
May 5, 1989, p. 22, col. 5.
*3. Barton v. New York City Comm'n on Human Rights, 531 N.Y.S.2d
979 (N.Y.Sup.Ct. 1988); New York court ruled that the state
Human Rights Commission had authority to address alleged
discriminatory practices of a dentist who terminated a lease
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because a second dentist used the space to treat AIDS patients.
The court upheld the findings made by the New York Commission
on Human Rights and affirmed the award of $15,000 damages for
emotional harm.
*4. Doe v. New York Hosp., No. Ga-00035041487-DN (New York City
Comm'n on Human Rights, Oct. 3, 1988). Administrative law judge
determined that New York City Commission has jurisdiction over
case where hospital reassigned nurse because she tested HIV
positive.
D. Florida Commission on Human Relations
*1. Shuttleworth v. Broward County, No. 85-0624 (Fla. Comm'n Human
Relations, Dec. 11, 1985); Commission found that individual with
AIDS is within protection of the Florida statute defining a "hand-
icap" in that the individual "does not enjoy in some manner, the
full and normal use of his sensory, mental or physical facilities."
Shuttleworth was fired from his job as a Budget Analyst with
Broward County three months after his AIDS diagnosis. Decision
reaffirmed by the Commission on April 7, 1986. For a summary
of proceedings, see 237 Daily Lab. Rep. (BNA) A-8 (Dec. 10, 1986).
*2. Shuttleworth v. Broward Cty., 639 F.Supp. 654 (S.D. Fla. 1986);
District court judge denied defendants' motions for summary judg-
ment and dismissal, thus allowing Shuttleworth to present his
claim of handicap discrimination under § 504 of the Federal Voca-
tional Rehabilitation Act. A settlement was reached on December
5, 1986 after Shuttleworth's former employer agreed to rehire him
and pay him $196,000 which included back pay, medical bills, at-
torney's fees and agreed to reinstate his health and life insurance.
Punitive damages were not allowed.
E. California Department of Fair Employment and Housing
*1. Department of Fair Employment & Housing v. Raytheon Co., No.
FEP 83-84; L1-031 p, L-33998. Complaint was filed on March 8,
1985 by the estate of John Chadbourne, former quality control
analyst for Raytheon Company who was refused permission to
return to work after diagnosed with AIDS in January 1984.
Reported in Oral Arguments Concluded in First AIDS Handicap
Case in California, 21 Daily Lab. Rep. (BNA) A-2 (Jan. 31, 1986).
*2. Raytheon Co. was the first case in which the California Fair
Employment and Housing Commission ruled that AIDS is a hand-
icap under California law (decided on Feb. 5, 1987). In so ruling,
the Commission overturned the ruling of an administrative law
judge. The Commission ordered $4,359 in back pay, plus interest,
to the decedent's estate after determining that the Raytheon Com-
pany discriminated against the decedent by refusing to allow him
to return to work after he was diagnosed with AIDS. See Depart-
ment of Fair Employment & Housing v. Raytheon Co., No. FEP
83-84; L1-031p, L-33676, 87-04, 29 Daily Lab. Rep. (BNA) E-1 (Feb.
13, 1987).
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3. Raytheon Co. v. Fair Employment & Housing Comm'n, No. 167995
(Cal. Super.Ct. Apr. 22, 1988) upholds FEHC finding that Raytheon
violated state law. Trial Court Finds Raytheon Unjustified in
Disallowing Employee With AIDS to Work, 86 Daily Lab. Rep.
(BNA) A-i, F-1 (May 4, 1988).
Raytheon Files Appeal Challenging California Court on AIDS Han-
dicap Ruling, 156 Daily Lab. Rep. (BNA) A-7 (Aug. 12, 1988).
F. West Virginia Human Rights Commission
*Waiter wins AIDS discrimination case before West Virginia Human
Rights Commission; restaurant ordered to rehire and pay $47,865 for
legal fees, lost wages, tips and compensation for "humiliation, embar-
rassment, emotional and mental distress." Employee claimed
restaurant required medical evidence he did not have AIDS when he
returned to work in October 1986 after treatment for shingles and
throat infection. The employee further claimed that he was terminated
when he informed his employer that he was HIV positive but had not
contracted AIDS. First W. Va. AIDS Bias Case Won by Waiter in
Parkersburg, 22 Daily Lab. Rep. (BNA) A-2 (Feb. 3, 1988).
*Isbell v. Poor Richard's, No. EH-352-87 (W. Va. Human Rights
Comm'n Sept. 1, 1988); a West Virginia Human Rights Commission
decision affirmed a prior hearing examiner opinion but increased the
award to $50,700 which included $6300 in back pay, $33,400 for legal
fees, and $5,000 for humiliation and social distress. State Human
Rights Agency Orders Restaurant to Reinstate Waiter Suspected of Hav-
ing AIDS, 197 Daily Lab. Rep. (BNA) A-6 (Oct. 12, 1988).
G. Oregon Civil Rights Division
*Oregon Civil Rights Division, Bureau of Labor, No. EM-
HP-870108-1353 (Jan. 9, 1988). In 1/86, an auto dealership issued
health insurance policy revision which specifically excluded AIDS
treatment. Employee objected and on 12/23/86, the ACLU notified the
employer that AIDS exclusion might violate state handicapped
discrimination law. Employee demoted and filed complaint. The Oregon
Civil Rights Division determined that AIDS exclusion was unlawful
because it discriminated against men "[b]ecause more than 90% of
those infected with AIDS are males (in Oregon and nationally) ... [and]
exclusion of AIDS disparately impacted males in denying employees
an employment benefit .... " AIDS Treatment Exclusion From Benefits
Called Sex Discrimination Against Men, 26 Daily Lab. Rep. (BNA) A-2
(Feb. 9, 1988).
H. *Cronan v. New England Tele. & Tel Co., No. 80322 (Mass. Super.
Ct. August 15, 1986). Court found AIDS to be a handicap under state
law and refused to dismiss plaintiffs complaint which alleged employ-
ment discrimination and invasion of privacy. Full text of decision at
179 Daily Lab. Rep. (BNA) D-1 (Sept. 16, 1986).
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I. *Farris v. Marriott Corp., No. 52249 (Cal. Super.Ct., Riverside Cty. filed
Dec. 22, 1988) claim filed under California Fair Employment & Hous-
ing Act when room service waiter placed on temporary unpaid leave
after informing employer of diagnosis of ARC; medical reports sup-
ported ability to perform job and lack of danger to co-employees. Per-
sonnel Director stated that company could lose business if condition
known; offered opportunity for non-food handling position at lower
salary. Suit sought $500,000 in exemplary and punitive damages, at-
torney fees, and costs. AIDS Discrimination Suit Filed by Benefits Clai-
mant, 23 Daily Lab. Rep. (BNA) A-3 (Feb. 4, 1988).
J. City Ordinances
1. San Francisco city ordinance prohibits discrimination in employ-
ment, housing, public accommodations and educational oppor-
tunities against persons with AIDS; the ordinance also applies to
labor organizations and employment agencies. Santa Clara Coun-
ty, Calif Adopts AIDS Discrimination Law, 243 Daily Lab. Rep.
(BNA) A-2 (Dec. 21, 1987).
2. Los Angeles City Council ordinance prohibits discrimination
against persons with AIDS in employment, housing, medical and
dental services, business establishments and other public accom-
modations as of August 19, 1985. Los Angeles Ordinance on AIDS
Seen as Effective in Cutting Bias, 48 Daily Lab. Rep. (BNA) A-7
(Mar. 12, 1986).
K. State Legislation
1. Lewis, Acquired Immunodeficiency Syndrome: State Legislative Ac-
tivity, 258 J.A.M.A. 2410 (1987); Holthaus, AIDS-Testing Issues Top
State Agendas in '88, Hosp., Jan. 5, 1988, at 44; Gostin, Public
Health Strategies for Confronting AIDS: Legislative Regulatory
Policy in the United States, 261 J.A.M.A. 1621 (1989).
2. Ohio AIDS Laws: OHio REV. CODE ANN. § 2927.13 makes sale or
donation of blood, plasma, or blood product by a person who know-
ingly carries the AIDS virus a felony. Eff. 3/17/89; Am. Sub. S.B.2;
Hobson (R-Springfield), Comprehensive AIDS Bill.
4. Workplace Discrimination. Employer Defenses for Refusal to Hire
A. Increased Cost of Insurance; Usually Rejected
B. Risk to Employee: High Risk of Infection, Prolonged Recovery, Risk
of Complications; Usually Rejected
1. Chrysler Outboard Corp. v. Wisconsin Dep't of Indus., Labor &
Human Relations, 14 Fair Empl. Prac. Cas. (BNA) 344 (Wis. Cir.
Ct., Dane Cty. 1976) (acute lymphocytic leukemia).
2. McDermott v. Xerox Corp., 65 N.Y.2d 213, 480 N.E.2d 695, 491
N.Y.S.2d 106 (1985) (obesity).
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C. Physical Condition As Serious Threat to Health and Safety of
Employee, Other Employees, Customers
1. As to employee; determined by employee's physician.
2. As to co-workers, customers; state of the art knowledge as to poten-
tial risk.
D. Present Ability To Do The Job: If Employee Cannot Perform Now, Even
With Reasonable Accommodation, Then Not Protected
5. Workplace: Pre-Employment Inquiries, Physical Examinations, Blood
Tests
A. Inquiries To Determine If Applicant Physically Able to Perform Job
Applied For is Legally Permitted.
B. Pre-Employment Physical Legally Permitted and Employment Can Be
Conditioned on Successful Completion of Exam If Exam is Done After
Offer of Employment; Exam Required Of All, Not Just "High Risk."
C. Testing May Be Permissible After Offer of Employment If Required
of All Employees and Job Related.
D. California, Florida and Wisconsin Prohibit the Use of Blood Tests by
Employers to Determine an Individual's Suitability For Employment.
6. Workplace Safety/Employee Refusal To Work With AIDS Employee
A. OSHA Standards Require Private Employer to Provide Safe Work
Environment.
1. Employee refusal must be reasonable and based on a good faith
belief of danger to health and safety.
2. Employer education of employees as to AIDS and AIDS transmis-
sion bears on employee's good faith belief.
3. Federal OSHA
*Stepp v. Review Bd., No. 93AO2-8707-Ex-278 (Ind. Ct.App. Apr.
4, 1988): Lab worker fired after repeated refusal to perform test
on specimen with the AIDS precautionary label. Employee claimed
violation of OSHA § 11(cXl). Discharge upheld; evidence that
laboratory had taken precautions to protect employees and followed
CDC guidelines, reported in Refusal to Test Potential AIDS
Specimens Just Cause for Discharge, Indiana Court Rules, 74 Dai-
ly Lab. Rep. (BNA) A-1 (Apr. 18, 1988); Indiana Supreme Court
upholds dismissal in Stepp v. Review Bd, 521 N.E.2d 350 (Ind. App.
1988).
4. Nurses' Case Under California OSHA
*Bernales v. City & County of San Francisco, Dep't of Pub. Health,
Case Nos. 11-17001-1 through 11-17001-4 (Sept. 9, 1985); Reassign-
ment of nurses upheld; nurses at San Francisco General Hospital
insisted on gloves, masks and gowns when treating AIDS patients;
state of the art knowledge of transmission of AIDS did not sup-
port nurses' insistence. See North Carolina Law Blocks Discrimina-
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tion Against Employees on Basis of HIV Infection, 184 Daily Lab.
Rep. (BNA) A-6 (Sept. 25, 1989).
B. National Labor Relations Act/National Management Relations Act;
See outline at II (2XB) and (C).
7. Health Care Workers/Refusal to Treat AIDS Patients
A. Physicians:
1. Private physician staff member, with exception of emergency, is
not required to treat everyone who comes for treatment and may
arbitrarily refuse to treat.
2. Physician under contract to hospital to provide service; see terms
of employment contract; refusal to treat may be breach of contract.
*3. Elstein v. State Div. of Human Rights, N.Y.L.J., Aug. 18, 1988 at
2, col. 3 (Onodaga Cty. Sup. Ct., N.Y. Aug. 15, 1988). Physician
(orthopedist) recommended patient obtain treatment elsewhere
since physician without expertise to treat AIDS patients. Patient
filed complaint with New York Divison of Human Rights; physi-
cian successful in having court dismiss complaint on the ground
that a physician's private medical office is not a public accommoda-
tion within the meaning of the New York antidiscrimination
statute.
B. Dentists:
*1. Hurwitz v. New York City Comm'n on Human Rights, 142 Misc.2d
214, 535 N.Y.S.2d 1007 (N.Y. Sup. Ct. 1988). Court denies motion
to dismiss suit against dentist who refused to treat AIDS patient.
Court held that New York law regulating the practice of dentistry
did not preempt New York City Human Rights law prohibiting
discriminatory practices. Court did not address issue of whether
dentist's office is a public accommodation under New York City
law; G.S. v. Baksh, No. 1987CP0113 (Ill. Human Rights Comm'n
Sept. 26, 1988). Administrative law judge recommends that
dentist's office be considered a public accommodation under Illinois
Human Rights Act based on a complaint that dentist refused to
treat G.S. after learning G.S. was HIV positive.
C. Other Health Care Personnel:
1. Employment-at-will absent contractual or statutory protection;
either employer or employee can terminate without notice for any
reason or no reason.
2. Employee with duty to perform assigned work without protection
if refuses to treat patients on medical, moral or philosophical
grounds. See Warthen v. Toms River Community Mem. Hosp., 199
N.J. Super. 18, 488 A.2d 229 (1985) (refusal to treat terminally ill
dialysis patient on ethical grounds; employee discharge upheld).
3. Concerted activity; See outline at II (2)(B) and (C).
4. Rights under OSHA; See outline at II (2D).
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5. Collective bargaining agreements; provisions restrict authority of
employer to discharge or to authorize arbitration.
D. See Annas, Not Saints, But Healers: The Legal Duties of Health Pro-
fessionals in the AIDS Epidemic, 78 AM. J. PUB. HEALTH 844 (1988).
8. Workers' Compensation/Unemployment Insurance
A. Workers' compensation is not available for pre-existing conditions, but
if basis of illness is infection contracted on the job, then workers' com-
pensation may cover.
B. Compensation claims may arise in cases of medical personnel who (1)
receive puncture wounds possibly contaminated with the AIDS virus
or (2) a disabling psychiatric condition based upon a "good faith" belief
of developing or being at risk for AIDS.
C. Unemployment benefits payable if worker can show "honest, good
faith" belief that continued employment (fear of contracting AIDS)
would jeopardize health or if worker fired because employer suspects
worker has AIDS.
D. San Francisco General Hospital nurse received $5,000 settlement in
workers' compensation claim linking fear of AIDS infection to stress-
related ulcer.
The nurse, one of four nurses at the hospital was involved in controver-
sy over desire to wear masks and gloves while treating patients who
might have AIDS. Nurse Wins Workers' Compensation Claim Linking
Fear of AIDS With Ulcer, 48 Daily Lab. Rep. (BNA) A-6 (Mar. 13, 1987).
*E. Unemployment Compensation denied to research technologist who left
hospital position due to fear of working in lab and contracting AIDS
from the alleged carelessness of co-workers or from other unknown
causes. She claimed unawareness of these risks at the time of hire.
Appeals Bureau finds she did not leave job for good cause and denied
unemployment compensation. Vinokurov v. Mt. Sinai Hosp., No.
88-3158 U (Fla. Dep't of Labor & Employment Security, Unemploy-
ment Compensation Appeals Bureau, Apr. 1, 1988).
III. TORT CLAIMS AVAILABLE TO PERSONS WITH HIV INFECTION
1. Defamation
A. False report of HIV infection may lead to liability for libel or slander.
*B. Saxton v. Vanzant, No. 86-CIV-59 (Fayette Cty., Ohio Ct. C.P. Mar.
7, 1986). Ohio man named as having AIDS in anonymous note to
employer. Sued former employer and city Health Commissioner for $1.5
million in damages for defamation of character when contents of note
disclosed. Complaint charged that 22-year restaurant employee
wrongfully discharged in breach of implied employment contract.
*C. Little v. Bryce, 733 S.W.2d 937 (Tex. Ct.App. 1987). Employee brought
suit for slander and wrongful discharge on basis of false statements
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that he had AIDS virus. Supervisor asked if employee had AIDS,
and he denied it. Summary judgment for defendant denied.
2. Invasion of Privacy
A. For communication/report that individual has AIDS, or HIV antibody
positive.
*B. Anderson v. Strong Memorial Hosp., 140 Misc.2d 770, 531 N.Y.S.2d
735 (N.Y.Sup. Ct. 1988). Court ruled that a patient has cause of action
for breach of physician-patient privilege when hopital allowed media
to have access to photograph of a patient involved in AIDS treatment
and research project. Court dismissed invasion of privacy claim because
New York does not recognize this common law action. Only available
remedy was for commercial exploitation of photograph published
without prior written consent.
*C. Tri-State Publishing Co. v. Port Jervis, 138 Misc.2d 147, 523 N.Y.S.2d
954 (1988). Court held that newspaper had a right under N.Y. Freedom
of Information Law to inspect death certificate of person who alleged-
ly died from AIDS. But see Office of the Attorney General of New Hamp-
shire, 87 Op. Att'y Gen. 66 (Aug. 28, 1987). Based on state law, New
Hampshire Attorney General concludes death certificate information
should not be available for public inspection.
3. Assault
- Compelled testing actionable as assault and battery and/or inva-
sion of privacy.
4. Emotional Distress
- Intentional infliction of emotional distress if outrageously treated.
5. Medical Malpractice
*1. Award of $750,000 to AIDS victim and son. Physician negligent
in diagnosis and treatment of decedent's illness when she was
originally diagnosed as having asthma when she had pneumonia
linked to AIDS. See Health Lawyers News Report, Feb. 1988, at 7.
*2. Mosele v. Bures, 139 Misc.2d 409, 258 N.Y.S.2d 976 (N.Y.Sup. Ct.
1988); complaint stated plaintiff feared increased risk of AIDS ex-
posure due to blood transfusions necessitated by physician's
malpractice, judge orders all references to increased risk of AIDS
stricken from complaint unless plaintiff submitted to HIV testing.
6. Multiple Claims
*1. Suit seeks damages for forced HIV testing without consent,
unauthorized disclosure of results, violation of privacy, emotional
distress, destroying evidence and dumping indigent patient. An
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unemployed 21 year old patient requested hernia operation at a
California county hospital. He told doctors he was infected with
HIV but refused test based on fear of disclosure in open medical
record. Hospital did not routinely test for HIV, but ran test along
with other pre-op tests. Results were discussed with hospital ad-
ministrators and noted in medical record. See Medical World News,
Oct. 26, 1987 at 37.
IV. CHILDREN WITH AIDS
A. CDC Guidelines
1. Centers for Disease Control, Education and Foster Care of Children
Infected with Human T-Lymphotrophic Virus Type III/Lymph-
adenopathy-Associated Virus, 34 M.M.W.R. 517 (Aug. 30, 1985).
2. Zimet, Anglin, Lazebnik, Bunch, Williams & Krowchuk, Adoles-
cents' Knowledge and Beliefs About AIDS: Did the Government
Brochure Help? AM. J. Dis. CHILD 518 (1989).
B. Issues
1. Criteria for case by case review.
2. Precautions to prevent theoretical risk of transmission and to pro-
tect health of AIDS children.
3. Extent of disclosure of identity of children with AIDS.
C. Analogous Cases Dealing With Other Infectious Diseases
1. New York State Ass'n For Retarded Children, Inc. v. Carey, 612
F.2d 644 (2nd Cir. 1979); prevented New York City schools from
segregating 50 retarded children who were hepatitis B carriers as
violation of § 504 of the Rehabilitation Act of 1973.
2. School Bd. of Nassau Cty. v. Arline, 480 U.S. 273 (1987); TB hand-
icap; schools receiving federal funds subject to § 504 of the Voca-
tional Rehabilitation Act of 1973.
D. New York City Health Department Policy
1. Does not automatically exclude AIDS children from school; case
by case review.
*2. District 27 Community Bd. v. Board ofEduc., 130 Misc.2d 398, 502
N.Y.S.2d 325 (1986); court dismissed lawsuit brought in state
supreme court seeking to enjoin the school's admission of a child
with AIDS.
*E. Thomas v. Atascadero United School Dist., 662 F. Supp. 376 (C.D. Cal.
1986).
1. Parents sued under § 504 of Federal Vocational Rehabilitation Act
when their AIDS-afflicted son, Ryan Thomas, was excluded from
kindergarten following biting incident.
2. Court found as a matter of law that school was within § 504 as
recipient of federal funds, and Thomas was "handicapped person"
and "otherwise qualified" absent any evidence he posed "a signifi-
cant risk of harm to his kindergarten classmates or teachers." Id.
at 381-82.
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3. Court also found violation of 45 C.F.R. § 88.4(b). Id. at 382.
F. See Ray v. School Dist. of De Soto Cty., 666 F. Supp. 1524 (M.D. Fla.
1987); Robertson v. Granite City Community School Dist. No. 9, No.
88-3268 (S.D. Ill. May 4, 1988); Doe v. Dolton Elementary School Dist.,
No. 87-C 8713 (N.D. Ill. June 23, 1988). Martinez v. School Bd. of
Hillsborough Cty., 675 F. Supp. 1574 (M.D. Fla. 1987) (preliminary in-
junction requiring admittance of child with AIDS-related complex
denied. Court based decision upon potential harm to others when child
both incontinent and drooled continually. See also Martinez v. School
Bd. of Hillsboro Cty., 692 F.Supp. 1293 (M.D. Fla.), vacated, 861 F.2d
1502 (11th Cir. 1988).
G. AIDS on Campus
1. See American Council on Education, AIDS on Campus, Emergen-
cy Issues for College and University Administrators (available from
One Dupont Circle, Washington, D.C. 20036-1193).
2. See Task Force on AIDS, American College Health Association,
General Statement on Institutional Response to AIDS (Dec. 2,
1985Xavailable from 14879 Crabbs Way, Rockville, Md. 20855).
V. OTHER ISSUES IN THE HEALTHCARE SETTING
1. Privacy/Confidentiality vs. Health & Welfare of Others
A. State reporting requirements for contagious diseases: Ohio requires
reporting of AIDS; reporting of ARC after 3/24/86.
B. Colorado first state to mandate physician and laboratory reporting of
seropositive test results (Aug. 1985).
C. Screening of blood donors.
*1. South Florida Blood Serv., Inc. v. Rasmussen, 467 So.2d 798 (Fla.
Dist. Ct. App. 1985). Court refused to allow decedent's estate to
discover names of individuals donating blood even though a blood
transfusion was thought to be a source of decedent's AIDS; see also
Krygier v. Airweld, Inc., 137 Misc. 2d 306, 520 N.Y.S.2d 475
(N.Y.Sup.Ct. 1987); Doe v. University of Cincinnati, 42 Ohio App.
3d 227, 538 N.E.2d 419 (Franklin Cty. Ct. App., 1988).
*2. Rasmussen v. South Florida Blood Serv. Inc., 500 So.2d 533 (Fla.
1987). Florida Supreme Court upholds lower court decision; refuses
to permit discovery of names of blood donors.
*3. Tarrant Cty. Hosp. Dist. v. Hughes, 737 S.W.2d 675 (Tex. Ct. App.
1987). Court upholds discovery order seeking names of blood donors
in wrongful death action involving AIDS. Discovery did not violate
physician-patient privilege; no impermissible violation of donors'
right to privacy; defendants failed to establish societal interest
overriding patient's right to discovery of blood donors' identities.
See also Gulf Coast Regional Blood Center v. Houston, 745 S.W.2d
557 (Tex. Ct. App. 1988); Belle Bonfils Memorial Blood Center v.
District Court, 763 P.2d 1003 (Colo. 1988).
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*4. Tarrant County Hosp. Dist. v. Hughes, 108 S.Ct. 1027 (1988). U.S.
Supreme Court declined review of state court decision ordering
disclosure of blood donor names.
D. Duty to Warn.
1. Family, spouses and sexual partners.
2. OHIO REV. CODE ANN. § 3701.81 (Anderson 1987) (spreading
dangerous or contagious disease); Reinke v. Lenchitz, 42 Ohio App.
3d 163, 537 N.E.2d 709 (Hamilton Cty. Ct. App. 1988). Ohio court
recognized cause of action for negligent or wanton transmission
of contagious disease such as herpes.
3. See also Gostin & Curran, AIDS Screening, Confidentiality, and
the Duty to Warn, 77 AM. J. PUB. HEALTH 361 (1987); Dickens, Legal
Limits of AIDS Confidentiality, 259 J.A.M.A. 3449 (1988); Wein,
Duty to Warn, 261 J.A.M.A. 1355 (1989).
2. Institutional Liability For Transfusion Acquired AIDS
A. Transaction involving whole blood, plasma, blood products and blood
derivatives for purpose of transfusion is a service, whether for
renumeration or not, not a sale. See OHIo REV. CODE ANN. § 2108.11
(Anderson 1976).
B. Under current law, blood recipient must show negligence on the part
of blood bank, hospital and/or physician. See Morse v. Riverside Hosp.,
44 Ohio App.2d 422, 339 N.E.2d 846 (1974).
C. Negligence exists where defendants fail to follow generally accepted
professional guidelines such as screening guidelines of the American
Association of Blood Banks.
D. Kozup v. Georgetown Univ., 663 F.Supp. 1048 (D.D.C. 1987). Hospital
not liable for transfusing infant with HIV infected blood in 1983 when
little known about AIDS. Kozup v. Georgetown Univ., 851 F.2d 437
(D.C. Cir. 1988). Court of appeals affirms all counts for defendant
hospital except battery claim based on failure to obtain informed con-
sent from parents. Kozup's motion for summary judgment on liabilities
denied in Kozup v. Georgetown Univ., No. 86-0033 (D.C. Cir. Apr. 12,
1989) and Georgetown's motion for summary judgment on parental
consent issue denied in Kozup v. Georgetown Univ., No. 86-0033 (D.C.
Cir. Apr. 12, 1989). See also Kirkendall v. Harbor Ins. Co., 698 F.Supp.
768 (W.D. Ark. 1988); Ointana v. United Blood Servs., Inc., No.
86-11750 (2nd Dist., Colo. June 3, 1988); McKee v. Miles Laboratory,
Inc., 675 F.Supp. 1060 (E.D. Ky. 1987), dismissal upheld sub nom.,
McKee v. Cutter Laboratories, 866 F.2d 219 (6th Cir. 1989).
E. See Rabkin & Rabkin, Individual and Institutional Liability for
Transfusion-Acquired Diseases: An Update, 256 J.A.M.A. 2242 (1986);
Human Immunodeficiency Virus Infection in Transfusion Recipients
and Their Family Members, 257 J.A.M.A. 1860 (1987); Bove,
Transfusion-Associated Hepatitis and AIDS: What is the Risk?, 317 NEW
ENG. J. MED. 242 (1987); Transfusion Associated Hepatitis and AIDS,
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318 NEW ENG. J. MED. 183 (1988) (Letters to the Editor); Ward, et al.,
Transmission of Human Immunodeficiency Virus (HIV) By Blood
Transfusion Screened as Negative for HIV Antibody, 319 NEw ENG.
J. MED. 473 (1988); Transmission of HIV By Blood Transfusion, 319
NEW ENG. J. MED. 513 (1988) (Letters to the Editor); Willett, The Duty
to Warn About Transfusion Risks, 113 ARCH. PATHOL. LAB. MED. 307
(1989); Cohen, et. al., Transmission of Retroviruses by Transfusion of
Screened Blood in Patients Undergoing Cardiac Surgery, 320 NEW ENG.
J. MED. 1172 (1989).
3. Emergency Care
A. Universal precautions for all workers in emergency care settings:
EMTs and safety forces. See Centers for Disease Control, Recommen-
dations for Prevention of HIV Transmission- in Health Care Settings,
36 M.M.W.R. Nos. 2S, 5S (Aug. 21, 1987).
B. Testing of ER patients/consent.
C. Notification of emergency transport personnel and other safety forces.
D. See Baker, Kelen, Sivertson & Quinn, Unsuspected Human Im-
munodeficiency Virus in Critically Ill Emergency Patients, 257 J.A.M.A.
2609 (1987).
E. See Matthews & Nesbund, The Initial Impact of AIDS on Public Health
Law in the United States - 1986, 257 J.A.M.A. 344 (1987); Windom,
Report of the Second Public Health Service AIDS Prevention and Con-
trol Conference, 103 PUB. HEALTH REP. 1 (1988); Quinn, Zacarias & St.
John, AIDS in the Americas: An Emerging Public Health Crises, 320
NEW ENG. J. MED. 1005 (1989).
4. Development of an Instituional Policy on AIDS in A Health Care Setting
A. Develop AIDS policy and publish it.
B. Initial orientation and continuing education of all HCWs, supervisors
and management about AIDS.
C. Transmission issues: review and consider for incorporation all aspects
of Recommendations for Prevention of HIV Transmission in Health Care
Settings, 36 M.M.W.R. No. 2S (Aug. 21, 1987); Federal Standards.
1. Precautions to prevent transmission.
a. Universal precautions.
b. Precautions for invasive procedures.
c. Precautions for dentistry.
d. Precautions for autopsies or morticians' services.
e. Precautions for dialysis.
f. Precautions for laboratories.
2. Environmental considerations for HIV transmission.
a. Sterilization and disinfection.
b. Housekeeping.
c. Cleaning and decontaminating spills of blood or other body
fluids.
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d. Laundry.
e. Infective wastes.
3. Implementation of precautions.
a. Initial orientation and continuing education and training of
all HCWs, including students and trainees on AIDS issues.
b. Provision of equipment and necessary supplies.
c. Monitoring adherence to recommended protective measures.
4. Serologic Testing for HIV Infection/HCWs and Patients.
5. Management of infected HCWs.
6. Management of exposures.
D. Confidentiality.
E. Refusal to work/refusal to treat.
F. Personnel policies for employees who test HIV positive.
1. Reasonable accommodation.
2. AIDS as a long-term disability.
3. Employee benefit plan treatment of AIDS.
4. Other employee assistance programs and AIDS.
G. See also Board of Trustees Report, Alan Nelson M.D., Chairman,
Prevention and Control of AIDS: An Interim Report, 258 J.A.M.A. 2097
(1987); Conte, Infection with Human Immunodeficiency Virus in the
Hospita" Epidemiology, Infection Contro and Biosafety Considerations,
105 ANN. INTERN. MED. 730 (1986); Council on Ethical and Judicial Af-
fairs, Ethical Issues Involved in the Growing AIDS Crisis, 259 J.A.M.A.
1360 (1988); Goldsmith, AMA House of Delegates Adopts Comprehen-
sive Measures on AIDS, 258 J.A.M.A. 425 (1987); Health and Public
Policy Committee, American College of Physicians and the Infectious
Diseases Society of America, Position Paper: Acquired Immunodeficien-
cy Syndrome, 104 ANN. INTERN. MED. 575 (1986); Health and Public
Policy Committee, American College of Physicians and the Infectious
Diseases Society of America, Position Paper: The Acquired Immunodefi-
ciency Syndrome (AIDS) and Infection with the Human Immunodefi-
ciency Virus (HIV), 108 ANN. INrENi. MED. 460 (1988); Emmanual, Do
Physicians Have an Ethical Obligation to Treat Patients With AIDS?,
318 NEW ENG. J. MED. 120 (1989); Lennihan, Do Physicians Have An
Obligation to Treat Patients With AIDS?, 320 NEw ENG. J. MED. 120
(1980) (Letters to the Editor); Shalit, Jewish Law and the Obligation
of Physicians to Heal Patients With AIDS, 261 J.A.M.A. 2199 (1989)
(Letters to the Editor).
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